The State ol New Hampshire -
DPARTMENT OF ENVIRONMENTAL SERVICES

Thomis S, Burack, Commissioner

Fehruary 4, 2008

The Honorable Martha Fuller Clark, Chairman

Energy. Environment ard Feonomic Development Commitiee
Legislatve (HTice Building Room 102

Concord, NH 03341

Re:  SB519-FN, imposing a per diem fine on dam owners and operators for failure to
repair damage

Dear Chairman Fuller Clark:

Thank vou for the opportumty to restify on SB 519-FN, which would amend RSA chapter
487 (Dams. Mills and Flowage) to enhance its enforcement and penalty provisions, 1f enacted,
the hill would increase the amount of the fines that the Department of FEnvironmental Services
(DES) could mmpose on dam owners for failure to comply with an agency administrauve order. It
would also allow DES to impose fines on dam owners for failure to perform required
maintenance work on their dams, DES supports QB 519-FN because we believe that the bill's
enhanced enforcement provisions will improve compliance with state dam safely requircments,

Under the bill, the penalties that DES could impose on dam owners for failure 10 comply
with ar order of the depariment are increased from $2.000 to $3.000 per violation. with each day
of noncompliance constituting a separate violation, Tn addition. the bill provides that a court
could impose a fine of $20,000 for 2 violation of state dam safety statutes, With these changes.
the penalty provisions for New Hampshire's dam safety statutes will be consistent with the
penalty provisions in statules governing other DES programs, such as the Comprehensive
Shorsland Protection Acl

The bill also would autherize DES to impose an admimisirative fine for the [ailure by a
dam ewner to perform mamienanee on the dam. Under current law, DES can impose fines only
if the dam falls into disrepair. By giving DES the authority to issue fines for the fatlure of a dam
owner Lo perform needed maintenance wark the bill will help ensure that timely mainienance is
performed and that dams do ot detesiorate to the point where they pose & threat of actual failure.

DES inspects, on a schedule hased on hazard classification, all of the dams in MNew
Hampshire that could cause loss of life or property damage if they were 10 fail. This inspection
program has identified approximately 114 dams with known deficiencies al the present time.
Most of these deficiencies relate @ 1ssues that can he corrected by the appropriate maintenance
work. such as removal of trees and brush and the installation of erosion control measures. While
they do not usually posc an impinent threat to the safety of a dam, it is important that recognized
maintenance deficiencies be addressed in a timely manner, o protect the dam from unnecessary
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deterioration and o prolong its fife As with most structures, 4 poorly mamtaned daum will

deteriorate and will eventually fail,

When deficiencies in @ dam are identified, 1t is DES practice w issue the dam owner a
letter of deficiency that proposes a voluntary schiedule to perform the reguired mamlenance.
However, some dam owners [ail 1o comply with mnformal requests for compliance. A legally
anfarceable admimstrative order direciing the specific mamienance work be completed by
estublished deadiings is then sent to the person responsible for the dam. In some cases; it takes
the further assessment of admimistrative fines. or an injunction order by the superior court and the
imposition of civil penallies, W ensure that deficiencies in a dam are correcied.

By authorizing DES 10 impose fines on dam owners for [ailure w perlorm malnienance
required by an adminisirative order, and by increasing the administrative fines and civil penalties
for violating state dam safety requirements. this bill will improve the State’s ability o ensure that
deficiencies are corrected in a timely manner so as 1o prevent dams [rom falling disrepair,
potentially threatening lives and property located downstreant. DES supports the enactment o f
SB 519-FN.

If there are any questions regarding this letter of testimony. please contact either Jim
Gallagher at 271-1961 or meat 271-28958.

Very truly yours.

homas 5. Burack
Commissioner

CE: Senator Jacatyn Cilley
Senator Betsi DeVrias
Cenator Martha Fuller Fuller Clark
Representative Sus] Naord



